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Labor and the Law—Il 


The new status accorded organized labor under federal laws and administrative agencies has made 
the public more acutely conscious of its own stake in industrial controversies. Strikes have increased 
with acceleration of industrial activity. Some of the most serious of them have been in defense in- 
dustries. At this moment a stoppage is threatened in railroad transportation. What is the signifi- 


cance of these facts? 


At the outset some general facts should be noted. First, 
the increase in labor disputes is “normal”—that is, in a 
statistical sense. When the business index goes up, de- 
mands come from labor for higher wages to meet the 
rising cost of living as well as for a share in increasing 
prosperity. Ordinarily, wage increases have lagged behind 
increase in industrial activity, and prices and those bodies 
of workers who are best organized for bargaining purposes 
stand the best chance of early participation in the gains. 
This is not absolutely true, but it is a general tendency. 


Secondly, the number of strikes during the current year, 
while much larger than during the corresponding period 
of 1940, is substantially less than during the same months 
of 1918. The figures are cited here not for the purpose of 
discounting present labor troubles, but in order that they 
may be seen in a more adequate perspective. 

If the rate set during the first quarter of 1941 should 
be maintained throughout the year the number will be 
about 3,150 as against 4,450 in 1917 and 3,353 in 1918.* 


Thirdly, the number of actual stoppages in work is 
small in proportion to the total number of disputes. The 
average person has no idea of the achievements of the 
several federal agencies that have for years been function- 
ing in routine fashion in the settlement of controversies in 
accord with established legal procedure. Not only have 
innumerable strikes been prevented, but a philosophy of 
labor relations and scientific techniques for composing 
disputes have been developed which are of the utmost 
social importance. The position taken in this discussion is 
that the great body of experience furnished by the work of 
these agencies, which is briefly reviewed below, is the 
best guide to the formulation of policy in relation to 
emergent situations. 


Tue U. S. SERVICE 


We begin with the Conciliation Service of the Depart- 
ment of Labor because it is the oldest and most extensive 
agency at work in this field. The Act creating the Depart- 
ment of Labor in 1913 contained this provision: 


1The figures are only approximately accurate but there were 
probably more unreported strikes in the earlier years than at 
present. 


“The Secretary of Labor shall have power to act as 
mediator and to appoint commissioners of conciliation 
whenever in his judgment the interests of industrial peace 
may require it to be done.” 

Since the establishment of the Conciliation Service, 
pursuant to that authorization, about 30,000 “labor-man- 
agement situations,” as they are officially called, have 
been dealt with. Between July 1, 1940, and June 30, 
1941, almost exactly 6,000 such situations were reported 
“disposed of,” as follows: 


Siruations Disposep or By U. S. SERVICE 
CLASSIFIED AS TO TYPE OF DISPOSITION 


July 1, 1940-June 30, 1941 


Workers 

Disposition Number Involved 
Renewal of signed agreements ................. 452 389,152 
Written statements terminating situations........ 363 = 350,510 
Disputes called off; no further action required... 261 71,384 
Plants closed indefinitely .................0000- 13 439 
Investigations completed 427 274,609 
Referred to National Defense Mediation Board 

Referred to other agencies, federal, state and non- 

Outside parties appointed as arbiters ............ 29 30,139 
Decisions rendered in arbitration ............... 161 32,148 
Technical services rendered .........-0...e000- 114 47,051 
Union membership verified ................20005 10 982 


The Conciliation Service, which is directed by John R. 
Steelman, under authority of the Secretary of Labor, 
now has 110 Commissioners of Conciliation stationed in 
or near the great industrial centers of the nation. The 
conciliation machinery may be started on motion of man- 
agement, of labor, of a responsible public official, or on 
the Department’s own motion. At the present time 
priority is given to situations arising in defense industries. 
The commissioners aim at prevention of disturbances and 
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the Director has recently stated that “in quite an over- 
whelming majority of instances, they are obtaining the 
unqualified support of both labor and management.” He 
further reports that in 1940 the staff was “able to prevent 
from becoming stoppages more than 90 per cent of the 
actual disputes” in which the Conciliation Service was 
“utilized in advance of a stoppage.” The policy followed 
he characterizes as “a policy of free agreements freely 
arrived at by free labor and free enterprise.” 


Voluntary arbitration is encouraged where conciliation 
fails but it is favored, in general, only where the issue is 
not over the making of an agreement but over the inter- 
pretation and application of an agreement already entered 
into. The broad implications of conciliation in contrast 
to methods of compulsion will be pointed out later on. 


THE NATIONAL LApor RELATIONS BoARD 


Here we have an agency of an entirely different sort, 
created for a different purpose. The Board and the Act 
creating it, commonly called the Wagner Act (1935) have 
been focal points of controversy for several years. For 
reasons that will presently appear that controversy has 
considerably abated and it would seem wise to utilize the 
lull for more adequate appraisal of the NLRB in theory 
and practice than is possible when hot debate is in progress. 

It is important that the theory underlying both the law 
and its administration be fully understood. Whether it 
will be approved or not will doubtless depend chiefly on 
the social philosophy of the individual who undertakes to 
make a judgment. 


The Wagner Act is first of all a declaration of policy. 
Section I declares: “The inequality of bargaining power 
between employes who do not possess full freedom of as- 
sociation or actual liberty of contract, and employers who 
are organized in the corporate or other forms of owner- 
ship association substantially burdens and affects the flow 
of commerce, and tends to aggravate recurrent business 
depressions, by depressing wage rates and the purchasing 
power of wage earners in industry and by preventing the 
stabilization of competitive wage rates and working con- 
ditions within and between industries.” And further: 
“Tt is hereby declared to be the policy of the United 
States to eliminate the causes of certain substantial ob- 
structions to the free flow of commerce and to mitigate 
and eliminate these obstructions when they have occurred 
by encouraging the practice and procedure of collective 
bargaining and by protecting the exercise by workers of 
full freedom of association, self-organization, and designa- 
tion of representatives of their own choosing, for the pur- 
pose of negotiating the terms and conditions of their em- 
ployment or other mutual aid or protection.” 


The enactment of the law followed unsuccessful attempts 
by Congress (notably in the Clayton Act and in the Na- 
tional Industrial Recovery Act, finally invalidated by the 
Supreme Court) to insure to labor the unqualified right 
of organization and of bargaining with employers. By 
this Act Congress made a radical attack on the problem, 
removing entirely from the option of the employer the 
matter of freedom of workers to unionize and recognition 
of unions when established. It was not aimed at settling 
disputes over wages or conditions of work. It was not 
concerned with “conciliation” or “mediation.” Hence the 
question of “impartiality” does not arise except as one 
may disapprove the statement of public policy quoted 
above. Its sole purpose is to give status to labor for pur- 
poses of collective bargaining. For the application of so- 
cial controls, and the settlement of disputes after the le- 


gal basis of bargaining has been established, other legisla- 
tion and other agencies are relied on. 

A digression may be useful here to those who have 
noted the large number of official actions taken by Prot- 
estant church bodies on collective bargaining. In an over- 
whelming majority of such pronouncements it is the 
“right” to organize and bargain that is subscribed to. 
Thus the Social Ideals: “The churches should stand for 
the right of employes and employers alike to organize for 
collective bargaining and social action; protection of both 
in the exercise of this right... .” However, in 1934 and 
again in 1940 the Federal Council went on record to the 
effect that collective bargaining was socially desirable? 


This position, much more vigorously stated, is in the 
Wagner Act made the foundation of national public policy, 
Congress has expressly undertaken by legal guarantees 
to encourage labor organization and contractual relations 
between unions and employers or groups of employers, in 
order that the public good may be served thereby. Specifi- 
cally this public good is the freedom of interstate com- 
merce from burdens created by industrial conflict. Under 
the Constitution, as up to now interpreted, this is as far 
as Congress can go. 

The task of the Board has been extremely difficult— 
especially up to the time when the Supreme Court upheld 
the Act. What was involved was the effecting of a revo- 
lution in thinking, as well as practice, on the part of many 
employers and a very large proportion of the investing 
public. Many “liberals” were baffled and repelled by this 
unprecedented use of federal resources to advance the 
status of labor. Why this listing of “unfair labor practices” 
on the part of employers without reference to notorious 
goings on of some labor unions, such as were discussed 
in last week’s issue of this Service? Why the ready 
response of the Board to the call of labor for the holding 
of elections of representatives under government super- 
vision, when the employer is not given the same privilege ?* 
And why is the employer forbidden to argue with his 
employes against unionism and penalized for any attempt 
to foster a “company union”? 


The answers to these questions are found in the basic 
purpose of the Act.- It has been demonstrated over a 
long period that the employer enjoys such a preponderance 
of control through the right of hiring and discharge that 
unless drastically restricted in his prerogatives he may 
frustrate indefinitely the desires of his employes to organ- 
ize. The fact that he might be actuated by sincere motives 
only added to the effectiveness of his control of the 
situation. Also the consideration that serious violations 
of the rights of employes may be limited to a minority of 
employers did not obviate the need of such legislation, 
once the principle underlying it was accepted by Congress. 
Present indications are that that principle is gaining wider 
acceptance by industrial employers. 


It should be noted here that the NLRB, while a quasi- 
judicial agency, has no power of ultimate compulsion. It 


2“Industry is in a much healthier state when workers and 
employers are alike organized with prescribed rights and accepted 
responsibilities.’—From a resolution of the Executive Committee, 
June 26, 1934. 

“Resolved, That the Federal Council record its conviction that 
not only has labor a right to organize but also that it is socially 
desirable that it do so because of the need for collective action in 
the maintenance of standards of living.’—Resolution of the Bien- 
nial Meeting, December 13, 1940. 


8 The employer is now accorded the right of appeal in cases 
where rival unions are contending for recognition. 
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issues “cease and desist” orders against unfair practices 
when it finds them, but only the courts can compel com- 
pliance. As provided in the Act, the Board makes no 
demand on an employer to enter into an agreement. Com- 
pulsion to bargain is not compulsion to agree. If, however, 
an agreement is entered into, the Board has ruled that 
it must be put in writing. It is fair to say, of course, that 
the presumption throughout is that negotiations shall be 
bona fide, i.e., shall reflect a sincere effort to come to an 
agreement. 


It must also be noted that in the past many complaints 
have been registered against the Board on the ground 
that, in determining the “appropriate unit” for bargaining, 
violence has been done to the craft principle in organiza- 
tion and that favoritism has sometimes been shown to one 
wing of the labor movement as against another.* William 
M. Leiserson was transferred by the President from the 
Railway Mediation Board to the NLRB in 1939. Later a 
new chairman, Dr. Harry A. Millis, was appointed and 
since that time Dr. Millis and Dr. Leiserson have consti- 
tuted a working majority. The third member, Edwin S. 
Smith, who has written frequent dissents, retired from the 
Board in August of this year on the expiration of his 
term. With the changes in policy and improvement in 
administrative procedure, criticism has died down and 
there seems to be less disposition to push the many amend- 
ments to the Act that were earlier promulgated. 

In general, the court decisions rendered in cases growing 
out of the Board’s orders have sustained its policy. No 
such situation exists as we noted last week with respect 
to the Supreme Court and the Department of Justice. 

The official summary of elections for choice of a repre- 
sentative agency held under the auspices of the Board 
during 1940 is as follows: 


Total Number of Elections .................... 1,192 
Number of Employes 
(0: WONG 595,075 
Total Valid Votes Cast 
For AFL and CIO affiliates ..............05. 371,217 
Per cent of total votes........cccccvcceres 69.73 
For unaffiliated national unions .............. 14,854 
For unaffiliated local unions ................- 49,771 
Against single union on ballot............... 52,063 
Result of elections 
Won by AFL or CIO affiliates .............. 793* 
Won by unaffiliated national unions ......... 45 
Won by unaffiliated local unions .............. 83 


* Of these the AFL won 386 and the CIO won 407. 


Tue NATIONAL MEDIATION Boarp 


The Railway Labor Act of 1934 (amending the Act of 
1926) created the National Mediation Board for the pur- 
pose of promoting continuity of service on the railroads. 
In 1936 the commercial air lines were brought under the 
Act. This is also a three-member tribunal. It has 
powers similar to those of the NLRB in the matter of 
certifying representative bargaining agencies, but because 
most railroad labor is, and has been for so long a time, 
organized, this is a minor function. 


* Industrial unionists have also at times complained against 
decisions of the Board. 
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The Act imposes the obligation to negotiate to the end 
that all disputes “shall be considered, and, if possible, 
decided, with all expedition, in conference between repre- 
sentatives designated so to confer.” Controversies over 
agreements once entered into between railroads and em- 
ployes by direct negotiation, without mediation, are set- 
tled by reference to local or system adjustment boards or, 
as a last resort, by the National Railroad Adjustment 
Board. These adjustment boards are in effect industrial 
courts and the decisions of the National Adjustment 
Board have the force of law. The same is true of arbi- 
tration awards when arbitration is agreed to by both par- 
ties. However, they are implemented by no penalty but 
only through civil suits in the federal courts. 

There seems to have been much misunderstanding about 
the operation of the Railway Labor Act as to its com- 
pulsory features. The binding decisions just referred to 
concern the operation of agreements existing and com- 
mitments made. There is no compulsion to keep working, 
no prohibition against striking, no compulsion to arbitrate. 
When the National Mediation Board has notified both 
parties to a dispute that its mediatory efforts have failed 
(arbitration having been refused by one or both parties) 
the Act provides that “for thirty days thereafter, unless in 
the intervening period the parties agree to arbitration, or 
an emergency board shall be created . . . no change shall 
be made in the rates of pay, rules, or working conditions 
or established practices in effect prior to the time the 
dispute arose.” This almost automatically insures a 
“waiting period” by maintaining the status quo. 

The emergency board referred to is a special agency 
set up under the Act as a final resort upon notification by 
the National Mediation Board to the President that an 
unadjusted dispute threatens “substantially to interrupt 
interstate commerce to a degree such as to deprive any 
section of the country of essential transportation service.” 
Its creation is optional with the President. Its functions 
are only to “investigate and report” within thirty days. 

It should be noted, however, that the Act makes any 
violation by either party of the rights of the other in the 
matter of choosing representatives for purposes of ne- 
gotiation, and any violation of the right of labor to organize 
misdemeanors punishable by fine or imprisonment or both. 

The success attained by the National Mediation Board 
in the settlement of disputes is shown in the following 
table covering fiscal years 1935-40: 

All types of cases 


Fiscal year 
1940 1939 1938 1937 1936 1935 


Status of cases 


Cases pending and unsettled at 


beginning of year ..........06- 89 145 148 185 182 96 
New cases docketed ....... cwaccas 293 179 238 222 203 252 

Total number of cases on hand —— —— —— —— —— —— 

382 324 386 407 385 348 
ree 281 235 241 259 200 166 
Cases pending and unsettled at end 

101 89 145 148 185 182 


Tue Maritime Lasor Boarp 


Although the three-member Maritime Labor Board is 
being liquidated because of the failure of Congress to make 
continuing appropriation for it, the showing that it has 
made calls for notice here. The report submitted by the 
chairman, Robert W. Bruere, to the President on March 
1, 1940, is an illuminating document. The Board was 
created in 1938 as the result of what the report calls a 
“crescendo of maritime strikes between 1934 and 1937.” 
Two classes of workers are included in maritime labor, 
the seafaring personnel and the longshoremen, aggregating 
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by rough estimate 300,000 in 1938. Perhaps no other 
area of industrial relations presents so many difficulties. 


Yet the Board’s record of disputes settled during the 
brief period covered by its 1940 report—51 formal cases 
with only five failures of adjustment—is impressive. It 
is apparent, says the report, “that union recognition is no 
longer the principal issue in disputes arising between 
maritime employers and their employes. This shift in 
emphasis marks a transition in the development of indus- 
trial relations in some segments of the maritime industry 
from a phase characterized by struggles over union recog- 
nition and the establishment of collective bargaining, to a 
more mature phase in which the making and administra- 
tion of written collective agreements have become para- 
mount.” 


Tue NATIONAL DEFENSE MEDIATION BOARD 


Aside from the National Defense Advisory Commission 
which functions in connection with the U. S. Conciliation 
Service, there remains one other agency of importance— 
the National Defense Mediation Board. It was appointed 
by the President on March 19, 1941. The Department of 
Labor has certified to it 44 cases up to June 30. The 
settlement of the Kearny strike, still fresh in the public 
mind, raises a question as to the possible influence of 
such a precedent. If it should appear that deadlocks in 
labor disputes in defense industries are likely to result in 
the taking over of the plant by the government, serious 
problems will arise not only for industry but for labor as 
well. The Board is designated as a mediation agency, yet 
it is set up more as an arbitration tribunal, with four labor, 
four employer and ‘three public representatives. It deals 
with specific disputes by setting up special panels of the 
same tripartite character. 


The Kearny dispute illustrates an issue that emerges 
out of the declaration of policy in the Wagner Act. The 
Union asked for a closed shop but the closest approxima- 
tion to it which the Defense Mediation Board was willing 
to accept was a “maintenance of membership” clause. This 
means that present members of the union and those who 
may join it voluntarily must remain members during the 
life of the agreement. This is, of course, not the same 
as a closed shop. The theory of the Wagner Act runs 
counter to the closed shop principle—although that is not 
expressly ruled out—since it substitutes majority vote for 
the complete absorption of labor minorities within the 
industry, at which the closed shop policy is aimed. The 
implications of the “maintenance of membership” clause, 
now widely used in labor agreements, will be discussed 
further in a later issue of this Service. 


MEDIATION VERSUS COMPULSION 


It will be seen from the foregoing that the trend in 
American public policy is toward reliance on voluntary 
action for the maintenance of orderly industrial relations. 
In his testimony before the Senate Committee on Educa- 
tion and Labor, May 9, 1941, William M. Leiserson, 
member of the NLRB, reviewed the experience in this 
country and abroad with methods of settling disputes. 
Dr. Leiserson, who was formerly chairman of the Na- 
tional Mediation Board, and previously executive secretary 
of the National Labor Board under NRA, is perhaps the 
foremost authority in America on industrial relations. He 
was discussing, at the invitation of the Committee, a bill 
providing among other things a compulsory waiting period 
during which strikes would be forbidden. The apparent 


assumption was that auring the waiting period the parties 
would get together and settle the dispute. Speaking in- 
formally Dr. Leiserson said: 

“Now what does that do psychologically? From that 
time on the employes are thinking, ‘How are we going to 
run this strike?’ A strike does not mean that people just 
walk out. It means the union has to organize meetings, 
make arrangements for picket lines, and organize their 
shifts in 2-, 4-, or 6-hour tricks. . . . The moment they 
give a strike notice all their energies will be going into 
making effective arrangements for managing a successful 
strike. Well, you cannot after that time expect them to 
be sitting down calmly and looking into the facts for the 
purpose of settling their disputes. . . . 

“... If just by passing a law saying ‘There shall be no 
strike,’ whether that is for a 10-day period or a 30-day 
period or forever, if you say, “There shall be no strike, 
immediately there are no strikes, then there might be some 
sense in approaching it that way. But all experience points 
the other way. In Australia strikes are prohibited; in 
Canada strikes are prohibited for 30 days; but both those 
countries have many strikes. In Australia, if you take their 
strike statistics, .. . you will see . . . [them] moving up 
and down with the business cycle. There really cannot 
be any strikes because there is a law against them; but 
they are there just the same... . 


“We also had the Kansas Industrial Court Law in this 
country that lasted about two or three years. We had 
some of the biggest strikes during the state’s history 
during that time. The president of the Miners’ Union 
went to jail for six months for violating that law, calling 
a strike and disobeying an injunction. He went to jail, 
but the miners did not go back into the mines.” 

Speaking before the 1940 Congress of American In- 
dustry Dr. John R. Steelman, who was quoted above 
concerning the U. S. Conciliation Service which he directs, 
said: “As for compulsory arbitration, I am unequivocally 
opposed to it or to anything which would lead in that 
direction.” 

Whatever new legislation may be thought necessary 
for the regulation of labor practices, it would seem clear 
that so far as relatians between unions and employers are 
concerned experience is heavily weighted in favor of 
processes that are designated as conciliatory or mediatory, 
with voluntary arbitration as a possible resort. Compulsion 
seems to be unsupported by the record of events and 
avoided in current expert practice. 


“Bread and Butter” 


Consumers Union, 17 Union Square, New York, N. Y., 
has begun publication of a new weekly named Bread and 
Butter, presenting “facts you need before you buy.” 
Practical first aid for consumers in a time when wise 
consumption is difficult is presented for $1.00 a year. 
The masthead includes the following: “Bread and Butter 
is issued to help consumers protect living standards by 
providing them with up-to-date, reliable information on 
what is happening to prices and quality of products. The 
information is compiled from all available sources: the 
trade press, commodity and wholesale markets, govert- 
ment and industrial reports, interviews with trade special- 
ists. All information has been carefully checked, but tt 
can make no claim to be infallible. Brand recommenda- 
tions are based on tests and examinations made by Con- 
sumers Union and taken from Consumers Union Reports.” 


Printed in U. S. A. 
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